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Qpi ni on by Rogers, Adm nistrative Trademark Judge:

Mount ai n Top Beverage G oup, Inc., applicant, has
applied to register the mark HG VI PER for goods identified
as "beer and malt liquor,"” in Cass 32. The application is
based on applicant's stated intention to use the mark in
comerce on or in connection with the identified goods.

The exam ning attorney has refused registration, under
Section 2(d) of the Trademark Act, 15 U . S.C. 8§ 1052(d), in

view of the prior registration of VIPER on the Principal
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Regi ster for "beer, carbonated soft drinks and carbonated
fruit juices," in dass 32.' An initial requirenment that
applicant disclaimthe initials HG was w t hdrawn.

When the exam ning attorney nade the refusal of
registration final, applicant appeal ed and requested
reconsi deration, but the two filings were separated. The
request for reconsideration was denied and the Board
subsequent|ly acknow edged the earlier filed appeal and
reset applicant's tine for filing a brief. Applicant and
the exam ning attorney filed main briefs. Applicant
attached new evidence to its reply brief and filed
therewith a request for suspension and remand, so that the
new evi dence coul d be considered. The Board paral egal
granted the request and provi ded the exam ning attorney
Wi th the opportunity to address the new evidence in a
suppl enental brief and the opportunity to submt additional
evidence. The examning attorney did file a suppl enent al
brief but did not submt any further evidence. Though
applicant then was provided with the opportunity to file a
suppl emental reply brief, it did not do so; nor did
applicant request a hearing.

In his supplenental brief, the exam ning attorney

objects to the subm ssion by applicant of additional

! Regi stration no. 2285718 issued Cctober 12, 1999.
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evidence with the reply brief, arguing that the record is
to be conplete prior to appeal. It ought to have been

cl ear, however, fromthe Board order granting applicant's
request for remand —which order al so provided the
examning attorney with the opportunity to file the

suppl emental brief —that the evidence attached to
applicant's reply brief was being admtted into the record.
If the exam ning attorney intended to object to sone of the
evi dence as beyond the scope of the remand, the exam ning
attorney's objection ought to have been nore specific. W
have not excluded from our consideration any of the

evi dence submitted by the applicant.

Not wi t hst andi ng that we have considered all of
applicant's evidence, we disagree with applicant's analysis
of the record and application of the lawto this case. W
affirmthe refusal of registration

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of

confusion issue. See Inre E.1. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973); see also, In

re Mpjestic Distilling Co., 315 F. 3d 1311, 65 USPQ2d 1201

(Fed. Cr. 2003). 1In the analysis of likelihood of

confusion presented by this case, key considerations are
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the simlarities of the marks and the overl appi ng nature of
the goods, i.e., the application seeks registration of
applicant's mark for "beer and malt liquor” and "beer"” is
one of the three itenms listed in the cited registration.

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

It is significant that the involved goods are, in
part, identical. "Wen marks woul d appear on virtually
i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion

declines.” Century 21 Real Estate Corp. v. Century Life of

Arerica, 970 F.2d 874, 23 USPQ@2d 1698, 1700 (Fed. Cr.
1992). W turn, then, to consider the marks.

The exam ning attorney has argued that applicant's
mar k consi sts of a conbination of the descriptive initials
HG and the arbitrary term VIPER.  Applicant argued in its
reply brief that the exam ning attorney is precluded from
arguing that HGis descriptive because he wthdrew t he
original requirenment for a disclainer of the initials, such
requi renent havi ng been based on the exam ning attorney's
initial determnation that HG is descriptive. Further
appl i cant argues that HG nmust be considered arbitrary and
that the VIPER el enment in its conposite mark is arguably

descriptive for alcoholic beverages. As can be seen from
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this clash of views, applicant considers HGto be the
dom nant portion of its mark, while the exam ning attorney
considers VIPER to be the dom nant portion of the mark.
The exam ning attorney contends, in essence, that
applicant has nerely added the initialismHG which
i ndi cates that applicant's goods are "high gravity"
products, to the arbitrary termVIPER In his supplenenta
brief, responding to applicant's assertion that the
exam ning attorney had altered his position on the
di stinctiveness vel non of HG the exani ning attorney
expl ai ned that while he had wi thdrawn the requirenent that
applicant include a disclainmer of HG he did so not because
the initials are not descriptive but only because "there
was not enough evidence to show that the term'HG was
descriptive of beer." Supplenental Brief, unnunbered p. 2.
Applicant early on admtted that "[t]he initials HGin
Applicant's mark stand for 'high gravity,'" but contended
that nerely because the phrase "high gravity" may be
descriptive of applicant's goods it does not follow
automatically that the initialismHG also is descriptive.?

Response to initial Ofice action, p. 2. Mreover,

2 There does not appear to be, nor could there be on the record
in this case, any serious contention that "high gravity" is not
descriptive of a feature of sonme beers, ales and stouts.
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applicant argues that the exam ning attorney, because he
wi t hdrew the requirenent for a disclainmer of HG should be
estopped fromarguing that the initials are descriptive.

For purposes of this appeal, we do not consider the HG
portion of applicant's mark to be descriptive.?
Nonet hel ess, on the record in this case we find that the
initials would at | east be suggestive of a feature of
applicant's goods. The exam ning attorney put into the
record a copy of the recipes web page for San Franci sco
Brewcraft (www. sfbrewcraft.com recipes) and this includes
the statenment "Recipes narked as (HG are H gh Gavity
Beers." Applicant has put into the record the results of
various internet searches it has conducted to determ ne how
frequently HG and Hi gh Gravity appear on the sanme web pages
that discuss beers of various types. Based on these
searches, applicant contends "the letters HG are connect ed
with the concept of 'high gravity' |ess than one percent of
the tines when those letters are used with beer.” Reply
brief, p. 6. W are not persuaded by applicant's
met hodol ogy that its survey of internet usage is a reliable

basi s upon which to conclude that in all uses in the beer

®1In his final refusal, the exam ning attorney found applicant's
argunment agai nst the requirenent to disclaimHG "convincing," but
did not affirmatively agree the initials were not descriptive.
However, as already noted, the exam ning attorney also stated
there was not sufficient evidence to prove descriptiveness.
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i ndustry, whether on the internet or not, the letters HG
and the adm ttedly descriptive phrase "high gravity" are
associated with each other only "one percent of the tines
when those letters are used with beer."

The results of applicant's various internet searches
reveal that "high gravity" is used quite often to describe
particul ar types of beer. How often the initials HG are
used in association with, or in lieu of, the phrase, is
uncl ear, although the use of the phrase appears to be far
nore wi despread than the initials. Nonetheless, use of the
initials is not infrequent and they are |likely to suggest
"high gravity" to consuners of beer.

Turning to the other elenment in applicant's mark —
VI PER — the exam ning attorney contends this is arbitrary
when used in conjunction wth beer and therefore has nore
source-indicating capacity and is the dom nant elenent in
applicant's mark. Applicant argues that the "word VI PER
has been disclained in at | east one registration covering
al cohol i c beverages," specifically, Registration no.
2,391,799, for goods identified as "rumbottled with a
snake in the bottle.”™ That mark [a | abel design] is set

forth bel ow
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SVAVAVAVAVAVAVATAY

Maruba Thev‘apy

“DISTINCTIVE BELIZEAN SPIRITS,
WON'T LET YOU DOWN™

VIPER RUM

WARNING: FOR REAL MEN ONLY R
PRODUCT OF MARUBA RESORT
Bellze, Central America

AV AV

AVAVAVAVAVAVAVAY,
CAVAVAVAVAVAVAVAVAVAVAV,

SVAVAVAY.

Applicant also notes that a web page report descri bing
one individual's trip to Belize discusses drinking "Viper
Rum made fromthe venom of a viper, which included a baby
viper in the bottle.” (ww.epinions.con) As a result,
appl i cant concludes, "VIPER nay not be totally arbitrary as
applied to alcoholic products.” Reply brief, p. 8.

Applicant nakes too nuch of this snake in the gl ass,
as "Viper Rum" whether a particular brand or a type of rum
produced in Belize, clearly presents a different set of
circunstances than is presented by VIPER beer or HG VI PER
beer, where neither beer is alleged to have a viper inits
bottle or viper venomin its recipe. There is no basis
what soever for applicant's inplication "that VIPER may not

be totally arbitrary" when used in conjunction with beer.?

* OF course, if applicant were directly contending that VIPER is
descriptive not just for "Viper Rum' but al so when used in
connection with beer, this would constitute an inperm ssible
collateral attack on the cited registration. See In re Dixie
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Anot her argunent applicant advances as to why HG and
not VIPER is the domnant termin its mark is its
contention that beer producers, as a rule, typically use
descriptive or suggestive terns or initials after their
house marks or distinctive trademarks. \Wile applicant, to
support this contention, has introduced copies of web pages
fromthree major brewers (in al phabetical order: Anheuser-
Busch, Coors and MIller) the nere fact that these three
brewers may tend to follow this pattern does not prove that
the beer industry as a whole routinely places the nost
distinctive termin a mark in the front and the |ess
distinctive termthereafter.

We are not persuaded that, in this case, we should
view the suggestive initials HG rather than the arbitrary
term VI PER, as the dom nant portion of applicant's
conposite mark HG VIPER. To the contrary, we agree with
the exam ning attorney that VIPER is the dom nant portion
of the mark. It is a well-established principle that
“there is nothing inproper in stating that, for rational
reasons, nore or |ess weight has been given to a particular

feature of a mark, provided the ultimate conclusion rests

Restaurants, 105 F.3d 1405, 41 USPQR2d 1531 (Fed. G r. 1997).
Such al |l egations can properly be raised only in the context of a
petition to cancel a registration
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on consideration of the marks in their entireties.” Inre

National Data Corp., 732 F.2d 1056, 224 USPQ 749, 751 (Fed.

Cir. 1985).

Conparison of marks requires consideration of the
| i kel y pronunciation of the marks, their visual
simlarities or differences, their connotations, and their

overall commrercial inpressions. Gant Food, Inc. v.

Nati on’s Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390,

395 (Fed. Cir. 1983).

As to the sound of the marks, the VIPER portion of
applicant's mark is identical to the mark in the cited
registration and the HGinitials, not formng a readily
pronounceabl e acronym may not routinely be articul ated by

consuners. Cf. Toro Co. v. ToroHead Inc., 61 USPQRd 1164,

1167-68 (TTAB 2001) (prospective purchasers woul d pronounce
the letters "MR' at the end of applicant's mark as
individual letters). 1In calling for applicant's goods by
name, it is nmuch nore |ikely that the dom nant term VI PER
woul d be used.

In terns of the | ook of the marks, again the term
VI PER, being |longer and nore distinctive than the
suggestive initials HG would dom nate. NMbreover, because
both applicant's mark and the registered mark are in typed

form we have to assune they can be presented in any

10
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reasonable formof display. Phillips PetroleumCo. v. C

J. Webb, Inc., 442 F.2d 1376, 170 USPQ 35 (CCPA 1971);

Jockey International Inc. v. Mallory & Church Corp., 25

USPQ2d 1233 (TTAB 1992). This neans we nust consider that
the marks could be presented in the sane type font or
style, or even with the VIPER portion of applicant's mark
di spl ayed nore promnently than the initials HG

The connotations of the marks are virtually identical,
as both connote a snake or viper. The presence of HGin
applicant's mark, given its suggestiveness, does not alter
t he connotation of applicant's mark.

We concl ude that the overall commercial inpressions of
the marks are very simlar. Certainly, they are simlar
enough that there would be a likelihood of confusion given
that the goods are the sane and are a type of product that

is often called for by nane. See Schieffelin & Co. v. The

Mol son Conpani es Ltd., 9 USPQRd 2069 (TTAB 1989) (BRADOR

for malt liquor and BRAS D OR for Cognac brandy creates
| i kel i hood of confusion where products nay be ordered
verbally in bars and restaurants and where consuners may
believe one mark is a variation of the other).

Qur conclusion that confusion is |likely would not
change even if we agreed with applicant that the registered

mark is weak and entitled to only a narrow scope of

11
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protection, for “even weak marks are entitled to protection
agai nst registration of simlar marks” for identical goods

or services. In re Colonial Stores, 216 USPQ 793, 795

(TTAB 1982). See also In re The Corox Co., 578 F.2d 305,

198 USPQ 337, 341 (CCPA 1978) (ERASE for a laundry soil and
stain renover held confusingly simlar to STAIN ERASER,
regi stered on the Suppl enental Register, for a stain
remover). We do not, however, agree with applicant that
the registered mark is weak for "beer."

Applicant, in an attenpt to establish that the mark in
the cited registration is weak and entitled to only a
narrow scope of protection, advances two mgjor theories.
First, it relies on the existence of a |large nunber of
registrations for the word VIPER per se, for a wide variety
of goods or services, as support for its theory that VIPER
per se should be accorded a narrow scope of protection.
Second, applicant relies on two particular registrations
for marks that include the word VIPER, and one registration
for a mark that includes the letter string V-1-P-E-R
Under this theory, applicant contends that VIPER is
utilized often enough as a conponent of nmarks for al coholic
beverages that it is weak when used in connection with such

pr oduct s.

12
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As to the registrations of the word VIPER al one (with
or without a design elenent), we do not agree that nere
wi despread registration of a particular termrenders it
i nherently weak. If a nunber of registrations of a
particular single word were for closely related goods or
services, then the term m ght be considered suggestive for
such goods or services, but not weak per se. |In this case,
anong all the registrations of VIPER alone, only the cited
regi stration covers any kind of beverage, alcoholic or not.
Applicant certainly has not established that VIPER per se
is weak for such goods.

As to applicant's contention that use of VIPER as a
conponent of marks for al coholic beverages renders it weak
for such goods, applicant relies on the registration of
HYPER VI PER, whi ch covers, anbng a wi de variety of goods
and services in Casses 9, 16, 25, 28, 32 and 41, "beer",;
on the registration of THE VI PER ROOM (wi th "Roont
di sclaimed) for restaurant, bar and nightclub services; and
on the mark VI PEROSKA, registered under Section 44 of the
Trademark Act for "al coholic beverages, nanely, |iqueurs,
whi sky, gin, vodka and rum prepared al coholic cocktails;
al coholic malt coolers; wine coolers,” in Oass 33.

The | ast of these three registrations is not

per suasi ve evidence that VIPER is weak for al coholic

13
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beverages because it is unlikely to be perceived as a VIPER
mar k, having instead the appearance of a foreign term As
to the registration of THE VI PER ROOM applicant asserts it
is probative on the question whether VIPER-formative marks
are weak for al coholic beverages because "[a]lcoholic
beverages are sold at bars and nightclubs ...and ...sone of

t hese establishnents sell their own private-label drinks."
Reply brief, p. 9. Applicant, however, provides no support
for this statement, and none appears in the record.
Moreover, the Federal Circuit has found "that it is quite
uncomon for restaurants and beer to share the sane

trademark.” In re Coors Brewing Co., 343 F3d 1340, 68

UsP@d 1059, 1063 (Fed. Cr. 2003).

Finally, we consider the registration for HYPER VI PER,
whi ch covers, inter alia, "beer." The nere fact that VIPER
and HYPER VI PER nay both be registered for beer does not
show that VIPER is a suggestive termfor beer, nor is it
sufficient to denonstrate that the cited registration is
entitled to such a limted scope of protection that it
woul d not extend to prevent the registration of HG VI PER
for identical goods. Further, the coexistence of the VIPER
and HYPER VI PER regi strations does not nean that we nust
allow applicant to register a mark that is likely to cause

confusi on anong consuners. See In re Nett Designs Inc.,

14
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236 F3d 1339, 57 USPQd 1564 (Fed. Cir. 2001) ("Even if
sonme prior registrations had some characteristics simlar
to Nett Designs' application, the PTO s all owance of such
prior registrations does not bind the Board or this

court."). See also, AMF Inc. v. Anerican Leisure Products,

Inc., 474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973) ("W
have frequently said that little weight is to be given such
[third-party] registrations in evaluating whether there is
a likelihood of confusion. The existence of these
registrations is not evidence of what happens in the narket
pl ace or that custoners are famliar with them nor shoul d
the existence on the register of confusingly simlar marks
aid an applicant to register another likely to cause
confusion, mistake or to deceive.”).?®

Deci sion: The refusal of registration under Section

2(d) of the Trademark Act is affirned.

°> Applicant also attenpts to establish the weakness of the VIPER
mark in the cited registration by referring to the existence of
regi strations for VIPER BLAST and VI PER VENOM both owned by the
same party. These are registered for "candy" and cannot possibly
show that VIPER-formative marks are weak for beer.
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